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	MEC
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	MESD
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	National Environmental Protection Agency

	RECOLAMP
	Asociaţia pentru Colectarea şi Reciclarea Surselor de Iluminat/Association for Lighting Sources Collection and Recycling
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	Regional Environmental Protection Agency

	ToR
	Terms of Reference of the WEEE Directive Implementation Project
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1. Executive Summary 

The introduction of the EU Directive on Waste Electrical and Electronic Equipment (WEEE) implies extended responsibilities for the producers of such goods (EEE producers) since these are held responsible for the management of WEEE, i.e. the collection, transport, treatment and recycling as well as safe disposal. 
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EEE producers can fulfil these obligations either individually or jointly in so called Collective Organisations (COs), which are established usually by industrial associations as non-governmental and non-profit organisations. The actual services (collection, treatment etc.) are usually contracted under competitive conditions from specialised companies. 

In Romania, the already existing three COs (ROREC, ECO-TIC, RECOLAMP) are the predominant organisations for WEEE management and cover all categories of WEEE. 

For the financing of historic waste from households, all three COs decided to introduce a so called “visible fee”, i.e. the costs for the management of historical WEEE can be shown separately from the actual product price at the point of sales. 

[image: image6.emf]Business-to-Consumer Business-to-Business

Historic

New

•

Collective financing in proportion to 

market share

•

Costs may be shown (visible fee)

•

Producers of new EEE to finance replaced 

historical WEEE (1:1 equivalent). Other 

financing arrangement allowed

•

Producer finance WEEE from OWN products

•

Financial guarantee required when putting 

product on the market

•

Cost must not be shown

•

Producers of new EEE to finance replaced 

historical WEEE (1:1 equivalent). Other 

financing arrangement allowed

Business-to-Consumer Business-to-Business

Historic

New

•

Collective financing in proportion to 

market share

•

Costs may be shown (visible fee)

•

Producers of new EEE to finance replaced 

historical WEEE (1:1 equivalent). Other 

financing arrangement allowed

•

Producer finance WEEE from OWN products

•

Financial guarantee required when putting 

product on the market

•

Cost must not be shown

•

Producers of new EEE to finance replaced 

historical WEEE (1:1 equivalent). Other 

financing arrangement allowed


Table 1: 
Matrix of Financing New and Historical WEEE vs. WEEE from Consumers and Businesses

For the enforcement of the collection obligations of the COs and individual schemes it is vital to assign individual collection targets for each of the COs and individually registered EEE producers. However, since there is yet no experience with WEEE collection, such targets and obligations cannot be defined in a binding manner; there are too many unpredictable factors (WEEE sold in the past, willingness of the population to deliver their WEEE to collection points, willingness of the municipalities to implement collection points etc.) outside of the sphere of influence of the COs and individual producers. Hence, the setting of binding individual targets should be foreseen in the legislation even though the exact values only can be determined in a later stage and should be updated on a regular basis (e. g. annually). 
In case EEE producers decide not to join a CO, they are obliged to provide financial guarantees for the WEEE costs, which will occur in future, either by means of a blocked bank account of a recycling insurance. Both instruments are yet to be specified in the Romanian legislation and are not applied yet. The amount to be guaranteed is usually calculated based on the expected return rate as well as average costs for WEEE management. For both variables at present no first hand experience is available in Romania. Since the application of the financial guarantee is considered being an urgent and important issue for the further implementation of the WEEE sector, it is recommendable to apply experience values from other countries. 

In case of the registration of a significant number of individual schemes or competing COs, distortions of the competition among EEE producers might rise due to the fact that there is no mechanism foreseen for the mutual compensation in case of “over-“ or “under-“fulfilment of the obligations (targets). However, such a mechanism can be included into the legislation in future. 

2. Background and Methodology

The WEEE Directive (Directive 2002/96/EC on Waste Electrical and Electronic Equipment) has been transposed by the Government Decision 448/2005 and subordinated secondary legislation into the Romanian legal framework. 

From an economic and institutional point of view, the basic principle of the WEEE Directive is that producers and importers of EEE are held responsible for the collection, treatment and disposal of all WEEE. This includes the financing of these activities and is in line with the extension of the ‘polluter-pays principle’ to the so called ‘producer-pays principle’.

In the context of the WEEE Directive Implementation Project
 under Task 2 (Activity 2.3) the Consultant shall
 

· elaborate a Study on Costs related to the implementation of the WEEE Directive and 

· design of a Financial Mechanism to support collection and treatment of WEEE. 

In the context of the Project we understand the Financial Mechanism as the flow and the use of financial resources in the WEEE sector, which shall be determined in a way that the collection and treatment of WEEE is supported in a sustainable manner. Therewith, the Financial Mechanism is very closely linked to the institutional set up of the WEEE sector, which is formed

· by private actors (such as the EEE producers and their organisations founded with the purpose to fulfil the responsibilities assigned by the WEEE legislation and 
· by the public authorities that predominantly are responsible of setting rules and the framework in which the private actors can develop.

The EEE producers (and their organisations) contract services for collection, treatment, etc. under the liberty of contract that characterises the private sector and includes also the sharing of costs, duties, responsibilities etc. and the public authorities do not intervene in this relations. Hence, the financial obligations of the members of the EEE producers’ organisations and their payments to their service providers are only part of the Financial Mechanism to be developed in the project to the extent it affects the financial sustainability of the WEEE sector. In contrast to that, the Financial Mechanism comprises the relation between the public and the private actors as well as the institutional framework and the setting of incentives to the extent they influence financial issues.

The Financial Mechanism shall meet the requirements of all relevant stakeholders, which are primarily
· the Ministry of Environment and Sustainable Development (MESD), 

· the Environment Protection Agencies on national, regional and local level (NEPA, REPA, LEPA) as well as 

· the producers of Electrical and Electronic Equipment including their organisations for the collective management of WEEE (Collective Organisations, COs). 

In consequence, the Financial Mechanism must be designed and implemented in a co-ordinated manner. The Consultant therefore performed numerous meetings, presentations as well as organised meetings and working groups for consultations with relevant stakeholders.

Overview of the available funding methods, their advantages and disadvantages, including the sharing of responsibilities and burdens between public and private sector. Among others the following key-issues are discussed:

· Financing and cost-sharing in the Collective Organisations

· Target setting, mutual compensation and setting of incentives (see section ‎6).
The proposed Financial Mechanism had been discussed in several meetings with MESD/NEPA on one hand and the Collective Organisations on the other hand. The report summarises the discussions and held presentations as well as explains the issues that shall be included into the Romanian legal framework. The consultations of the affected stakeholders, particularly the Collective Organisations is therefore still recommended. 

In parallel to the elaboration and discussion of the Financial Mechanism, a Pilot Project for the collection and treatment of WEEE is implemented in co-operation with the Collective Organisations and the municipality of Brasov. The Pilot Project is still ongoing and will be used by the Collective Organisations as a starting point for the rollout of the WEEE collection throughout the entire country. The findings (lessons learned) from its implementation are considered to the extent that they are available.
The MATRA project on the WEEE management system addressed in the rather general concept of producer responsibility in the WEEE sector in Romania including the potential implementation of a visible fee etc. However, there are no detailed specifications of the financial instruments such as a financial guarantee etc. and these therefore have been developed in the present TA project. The Consultant considers worth to be mentioned that the beneficiaries, particularly MESD and NEPA participated in a very active and constructive manner in the discussions and workshops with regard to the task. 

	Exhibit: Producer-Pays-Principle:

In the sector of WEEE, the financial mechanism bases on the principle of the producer-pays-principle. In the following the rational of this principle is briefly outlined: 

In the early 1970ies the OECD (Organisation for Economic Co-operation and Development) developed the so called Polluter-Pays-Principle, which basically means that the polluter has to bear all costs related to the pollution he causes, including administrative measures etc. Based on this principle, the WHO (World Health Organisation) concludes more waste-related that all producers are legally and financially responsible for safe handling and environmentally sound disposal, which creates an incentive to produce less waste. 

The underlying principle from the economic point of view is the so called “internalisation of environmental externalities”, i.e. the costs caused by the contamination of the environment and disturbance of the public health, shall not be borne by the society but by the individual person or company that causes the damage. Applying this principle, a company that damages the environment bears the costs and includes these costs in the price for the product it sells and these products are more expensive than products that do not harm the environment. In order to offer products at a competitive price, the companies have an incentive to produce environmentally friendly products. 

A basis for the applying this principle is to define the “polluter”; in general this is the one “whose activities give rise to pollution”. Mostly the end-users are considered being the polluter. Therefore, for instance, private households pay a fee for the collection, treatment and disposal of the waste they generate. If they produce less waste (buy products that generate less waste) the tariff decreases, in case they produce more, the tariff increases. 

However, beside the question “Who causes pollution?” it has to be considered “Who is the best lever for the avoidance of pollution i.e. who has the ability to produce environmentally friendly products, to recycle and to treat the waste products in the most suitable manner?” Therefore, in the case of the electrical and electronic equipment (such as in the case of waste cars, batteries etc.) it has been decided that the producers shall be the ones that take care of the waste products, i.e. the Producer-Pays-Principle is applied in order to incorporate (internalise) environmental costs in the decision-making process. 

In practice, to some extent pollution will not be avoidable and the consumer will bear the costs charged to the producer. However, the producer-pays-principle provides for economic efficiency in the avoidance of contamination i.e. if the costs for the avoidance of pollution are lower than the related costs, companies intent avoiding pollution (i.e. costs), and, from the point of view of the entire economy, pollution would be avoided at minimum economic costs.


This report is to be delivered in both, written and electronic format. The Consultant will prepare a number of approximately 65CDs containing the study on costs and the present report.
3. Relevant Stakeholders

To the extent required for the development of the Financial Mechanism the following sections describe the relevant institutions and other actors in the WEEE sector. A more detailed stakeholder description is included in the “Brochure” elaborated by the Consultant in the context of the present project.

3.1 Ministry of Environment and Sustainable Development

For the Romanian government the Ministry of Environment and Sustainable Development (MESD) is the responsible entity for waste and therewith also for the implementation of the WEEE directive. MESD develops (where necessary in co-ordination with other affected ministries such as the Ministry of Economy and Commerce) the Romanian legislation and implements the WEEE system together with the Environment Protection Agencies first of all on the national (NEPA) but also on the regional and local levels (REPA, LEPA).

3.2 Environmental Protection Agencies 

The Environmental Protection Agencies are organised as follows: 

· National Environmental Protection Agency (NEPA)

· Regional Environmental Protection Agency (REPA)

· Local Environmental Protection Agency (LEPA)

Even though the REPAs and LEPAs pay key roles for the implementation of the system, reporting etc., in the context of the Financial Mechanism the NEPA is most involved. I.e. NEPA has to approve the registration of Collective Organisations and individual compliance schemes, administers the required financial guarantees, etc. (see below). 

3.3 National Environmental Guard and other Monitoring Institutions

National Environmental Guard (NEG) and other Monitoring Institutions, such as the responsible for Protection of the Consumers etc. are in charge of monitoring that the EEE producers, retailers, Collective Organisations, Municipalities and other relevant stakeholders fulfil their obligations set out in the Romanian legal framework. 
3.4 Municipalities

As in most other countries in all over the world, in Romania the responsibility for waste collection and treatment and disposal is with the municipalities. In the case of the WEEE, the municipalities are in charge of making available and operating a so-called “municipal collection points” where first of all private households but also small companies can deliver their WEEE. 

For the municipalities it is mostly suitable consider the WEEE collection point a part of the municipal waste management as a whole accepting WEEE but also bulky waste, batteries, etc. at the same location. The containers for storage and transport of WEEE are supposed to be provided by the Collective Organisations (see section ‎3.8). 

3.5 Transport and Treatment Companies 

Specialised companies on behalf of the COs or individually registered companies will perform transport and treatment of the WEEE. The companies operating on behalf of the Collective Organisations or individual schemes should be obliged to meet the recovery targets stipulated in the legislation (GD 448). 

3.6 Informal recycling by the Informal Sector and recycling companies

Even though not explicitly referred to in the EU Directive nor in the Romanian legislation informal recycling of WEEE by the Informal Sector and by registered recycling companies that are acting outside of the WEEE system interferes in the official WEEE management. The informal recycling causes problems with respect to 
· the collection targets of WEEE since the quantities are not reported to the responsible authorities and 
· the recycling activities are not performed according to the standards required from a environmental point of view and the recovery targets established by the WEEE legislation (GD 448) are not considered. 

Even though the recycling activities themselves are often positive from the environmental point of view, it has to be noticed that informal recycling activities prejudge the achievement of the country targets and the obligations of the COs.

3.7 Producers of Electrical and Electronic Equipment (EEE)
As stated above, the producers of EEE are held responsible for the management of WEEE. They can take this responsibility either individually or jointly establishing Collective Organisations (see section ‎3.8).

3.8 Collective Organisations

Collective Organisations (COs) are usually non-governmental and non-profit organisations. Their purpose is not making profit but provide effective and efficient services to their associates, the producers of EEE.

The COs fulfil the EEE producers’ obligations on their behalf by providing the municipalities with containers, organising the take-back systems including transport, treatment, recycling and disposal, organise and perform public awareness activities, collecting WEEE via the retailers, managing data collection and reporting to the environmental authorities etc. However, in case of non-compliance of the COs with the obligations, the responsibility remains with the EEE producers. 

COs are financed by the EEE producers (members) based on a monthly / yearly fee or a contribution per sold products or a combination thereof. With these revenues the COs bear their costs, such as the collection, transport, recycling, treatment, and disposal etc. their own administration costs, activities for public awareness rising etc. Furthermore, they also should build up sufficient reserves for covering costs future WEEE.
In a previous Technical Assistance project performed in co-operation with the Dutch government (MATRA-Project), the functions of the Collective Organisations where outlined as follows: 

· Arranging contracts with logistic firms and recycling companies, after performing a tendering process

· Monitoring the efficiency of the logistic service providers and of recycling companies (including their cost structure)

· Support public awareness of promotion of the recycling activities at the national level

· Accountability to producers and importers of their organisation

· Monitor whether the requirements of the decree on take back of the producers and importers are being met (for example if the required percentage of recycling is being realized). 

· Ensure that the financing of WEEE is secured by collecting the (visible) fee revenues from producers/importers.

· Establish a yearly report for stakeholders on activities

· The level of the fee is mainly determined by the recycling costs, logistic costs and the several obligations of the management institute such as support of publicity at the national level

At present (October 2007) there are three collective organisations registered (ECO-TIC, ROREC and RECOLAMP). In the following sections, these three organisations are characterised.

3.8.1 ROREC Romania

ROREC is established as a non-profit organisation and registered as a CO. ROREC Romania first of all will take care of household appliances, consumer equipment, tools and toys (WEEE categories 1, 2, 4, 6, and 7). With a few exemptions, the big companies of these sectors are founding members that represent approximately 60% - 70% of the market share. 

The ROREC members agreed on the application of a visible fee until 2011 / 2013 (according to the period stipulated in the EU Directive) since the competition among the members shall only take place on producing and selling products but not with regard to the WEEE management. The fee is supposed to be recalculated approximately once per year. 

3.8.2 ECO TIC

ECO TIC
 has been established in 2006 as a non-profit association and has been the first organisation registered in Romania as Collective Organisations for the WEEE management. 

ECO TIC manages WEEE from information and communications technologies (IT&T)
 and consumer electronics and has approximately 100 members (mid May 2007). Members pay either a monthly membership fee or, in case that they are putting products into the market a fixed fee per unit (visible fee). According to ECO TIC the amount has been estimated based on international costs and is supposed to be recalculated approximately once a year. 

3.8.3 RECOLAMP

RECOLAMP is part of ELC (European Lamp Companies Federation
) and is registered in Romania as a non-profit organisation and a Collective Organisation for WEEE management. RECOLAMP will take care of lighting equipment such as fluorescent lamps, discharge lamps etc. Phillips and Osram as well as General Electric (which is not registered as a company in Romania) will be the founding members of RECOLAMP. 

Even though lamps only represent only a small proportion in weight of the total amount of WEEE, the lighting industry is very active in the WEEE sector due to the fact that the costs for WEEE management are in the same range as the production costs and the waste lamps do not represent any commercial value. 

The internal cost sharing will take place according to the market share. Since there are only a few companies dominating the market, the members of RECOLAMP very carefully avoid informing each other about the quantities of sold units; this is also required according to the competition law. This is a difficulty because the board members, who have to have access to all information available in the organisation according to the company law, of RECOLAMP are representatives of the participating companies. In consequence, the members employ a third party for the cost sharing and RECOLAMP itself will not dispose of information regarding market shares.
3.9 Coverage of WEEE Categories and Co-operation among the Collective Organisations

For the smooth fulfilment of their obligations by the EEE producers it is clearly advisable having COs covering all categories of WEEE according to the EU Directive (see following table).

	WEEE Category 
according to EU Directive
	Collective Organisation



	1. Large household appliances
	ROREC

	2. Small household appliances
	ROREC

	3. IT & telecommunications equipment
	ECO TIC

	4. Consumer equipment
	ROREC, ECO TIC

	5. Lighting equipment
	RECOLAMP

	6. Electrical and electronic tools
	ROREC

	7. Toys, leisure and sport equipment
	ROREC

	8. Medical devices
	predominantly B2B

	9. Monitoring and control instruments
	predominantly B2B

	10. Automatic dispensers
	predominantly B2B


Table 2: 
Coverage of WEEE Groups in Romania

According to the above table, all the relevant WEEE categories are covered by the existing COs. The categories 8 to 10 are predominantly dealing with Business-to-Business goods that in many countries are covered by the individual companies.

The COs are in close contact and act co-operative among others with respect to:

· a pilot project that is performed in the framework of the present WEEE Directive Implementation Project (and managed by the Consultant) in Brasov. The COs had discussed the joint implementation of the system already previous to the Pilot Project but did not start with it’s specific planning of and the implementation.

· to roll out the countrywide system based on the experience of the pilot project

· to collaborate regarding public awareness activities

· ROREC and ECO TIC also discuss joint logistics (technically not viable with RECOLAMP due to different container types). 
4. Basis for the Financial Mechanism
4.1 General Objectives and Requirements

For the sustainable implementation of the WEEE system in Romania, also the financial sustainability of the sector has to be assured to the extent possible. The following paragraphs outline the most relevant general objectives and requirements to be met with the set up of the Financial Mechanism. 

· Coverage of Costs

For the sustainability of the Financial Mechanism it is important that all costs for the WEEE system shall be borne. The public sector in this respect only has to cover the administrative costs and the costs for the construction and operation of the municipal collection points (without containers). All other costs shall be borne by the private sector. 

· Legal requirements (EU-Directive, Romanian legal framework)

The implemented future Financial Mechanism of has to meet the legal requirements set by the European Union and the Romanian legal framework. This is due for the WEEE specific issues as well as the general accounting and legal standards etc. 

· Economic efficiency (fair cost sharing)

The cost sharing shall be to the extent possible efficient from the economic point of view, i.e. according to the producer pays principle each producer should participate in the costs according to the costs it’s products generate.

· Cost efficiency

The financial mechanism shall contribute to an efficient realisation of the services. For instance, a competitive environment as well as incentives for efficiency should be set in the financial mechanism (see section ‎4.6).

· Transparency

The structure of the financial should be realised in a reasonably transparent manner that allows the contributors (EEE producers) to verify that their payments are fair in comparison to other contributors. Furthermore, the EEE producers as well as the authorities shall have reasonable comfort on the agreed use of the funds collected by the contribution of the EEE producers, i.e. the visible fee charged to the consumers. However, this does not mean that the payments that shall be made be open to the public. 

· Administrative practicability

A reasonable degree of administrative practicability shall assure that the Financial Mechanism is operative and the costs for administration shall in a reasonable proportion to the total costs of the services and the infrastructure. Furthermore, it shall be possible to update registers, costs, and quantities etc. without excessive administrative efforts. 

· Innovation friendly / Eco design

The WEEE Directive intended setting incentives to manufacturers to design and produce their product in a manner that they can be easily dismantled, recovered, reused, and materials recycled and as such supporting environmentally friendly product design. An innovative way to insure that producers are willing to invest in so-called Eco design is that they are able to recover the benefits of their investments. In reality, however, there is only an indirect linkage between fee levels for individual products or categories for recycling and the actual costs of the companies (as a result of cross subsidies between product groups of high administrative costs). As a consequence, the individual company that invests in Eco design does not have the benefit of the result cost savings individually but the entire sector. Hence, from the point of view of the individual company there are only very limited benefits related to Eco design and it can be concluded that the WEEE Directive does not achieve to encourage environmentally friendly designs.

The outlined objectives often cannot be achieved to the maximum extent possible at once and they are partly conflicting. For instance, the exact cost allocation according to the WEEE producers would require high efforts for the elaboration of statistics and the calculation of the WEEE costs for each product separately, which would be contra-productive to the administrative practicability. Hence, importance given to the specific objectives shall be balanced out taking into account the current situation of the WEEE sector in Romania, the priorities set by the Romanian authorities and other stakeholders.
4.2 Financing of WEEE Management

The EEE producer’s obligations of financing WEEE management depend on whether the WEEE is generated by Consumers (private households) or Businesses and on whether or not the WEEE legislation has been existing when the product was put into the market (“historical” and “new” WEEE). Due date therefore was January 1st, 2007. The following matrix summarizes the obligations:
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Table 3: 
Matrix of Financing New and Historical WEEE vs. WEEE from Consumers and Businesses
The visible fee is a levy added to the consumer price. It is called visible because the amount is visible to the consumer on the price tag and on the invoice. he visible fee is introduced to cover costs of historical WEEE, i.e. waste that is received currently at the collection points and consists of products put on the market previous to the implementation of the EU Directive (i.e. in Romania before January 1st 2007
). The WEEE costs for the products put on the market at present will have to be covered independent from the visible fee and each producer will be responsible of taking care of its own products. This is why the EU Directive and GD 448 envisage the application of the visible fee only until 2011 (and 2013 for large household appliances) 
(see also section ‎6.1).
4.3 Generic Alternatives for the Institutional Structure

In general terms, there are two main conceptual alternatives for the implementation of a WEEE system
: 

· In the national collection system a dominant national system is responsible for collection, recycling and financing of all (or the vast majority) of WEEE within national boundaries. Their legal statuses differ from country to country but they are generally non-governmental, not-for-profit companies which are set up and owned by one or more producers associations. They are organised in product categories in order to focus on achieving maximum efficiency in their recycling operations and to identify markets for recycled material and product reuse.

· The competitive clearinghouse system again consists in a national framework in which multiple partners can provide services. The government ensures that there is a register of producers and defines the allocation of WEEE quantities targets, and reporting and monitoring systems. 

The responsibilities of a central national co-ordination body (clearinghouse) are to determine the collection obligation of each producer, to assign this obligation to the Compliance Scheme as well as to establish an allocation mechanism that enables compliance systems to indeed collect WEEE in an equitable manner from collection points over the territory.
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Figure 2: 
Generic Institutional Alternatives

As shown in the figure above, the described alternatives differ in the number of parties involved, the competition existing among the actors (see also section ‎4.6) as well as the necessity/way of compensation among the different parties. 
Generally, national legislators as well as producers have different views on the preferred system; some support the laws of the competitive market while others see the benefits of managing risk collectively.

4.4 Structure of the WEEE Sector

The producers of EEE contract either directly of via Collective Organisations services required for the actual management of WEEE, such as collection, transport, treatment, recycling, disposal etc. The costs for these services as well as other activities (e.g. public awareness campaigns) and the administration costs etc. are financed either by a visible fee (see ‎6.1) or is included in the price of the sold products. 

[image: image22.wmf]This scheme is embedded in the institutional framework of public authorities, importers and retailers, the general public etc. Particularly important for the successful implementation of the system is the co-operation between the public administration (MESD, NEPA etc.) and the Collective Organisations since these will cover the by far predominant part of the WEEE quantities. In the context of the present project, the Collective Organisations expressed their expectations towards MESD and NEPA (see section ‎8). 
	Exhibit: Free riders
A major problem for the WEEE sector is the existence of so called free riders, i.e. companies that sell EEE in the market place but don’t care about WEEE. Since these companies avoid in a dishonest manner fulfilling their responsibilities they achieve a competitive advantage because companies acting according to the legislation have to bear additional costs. The avoidance of free riders therefore is a key responsibility of the public authorities (MESD, NEPA, NEG etc.). In some cases EEE producers register individually but do not intent collecting significant amounts of WEEE, which is difficult to control (among others because no individual targets are set in the current legal framework). In other cases, companies intent to collect individually because they are able to collect WEEE at prominent places in big cities, such as shopping centres (cherry picking). In consequence, WEEE from remote areas will have to be collected by other companies or Collective Organisations, which presents also a distortion of competition. Therefore it might be recommendable add further criteria for the registration of Collective Organisations and Individual Schemes to the criteria defined in the Ministerial Order MO 1225/2005, e.g.:

Operational criteria:

· Minimum market share of a certain percentage in the sector of the members

Commercial criteria:

· Building up a financial reserve sufficient for covering the future WEEE costs

Furthermore, companies that are not registered as a legal entity in Romania but nevertheless do want to fulfil their responsibilities as EEE producers should have the possibility to join Collective Organisations instead of the importers of their products; this helps to reduce significantly the administration of the Collective Organisations and the WEEE sector in general. However, an unsolved problem in this context is the coverage of goods sold on distance (i.e. via internet from countries outside the EU).



4.5 Registration as Collective Organisation or Individual EEE Producer
In general terms, the Romanian government decided the National Collection System to be the general sector strategy. The existing Collective Organisations cover all WEEE categories defined in the EU Directive and in the Romanian legislation. 

Nevertheless, the Romanian legal framework provides for the implementation of new COs and for the registration of individual companies, i.e. in is likely that several collective organisations and companies will handle the same type of WEEE. Without the assignment of individual collection obligations (definition of individual targets), this could generate a risk because responsibilities for the achievement of country targets would not be broken down univocally to individual actors (see also section ‎5).
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Figure 4: 
Existing Collective Organisations and New Potential Actors

The Romanian GD 448/2005 and the Order no. 1225/2005 stipulate the for the Romanian WEEE Producers two possibilities for taking over the responsibilities for management of WEEE. Either the producers register as individual schemes (individual companies of they join a Collective Organisation. 

Assuring the financial sustainability of the sector reserves for the future WEEE costs have to be built up. In the case that producers intent to register as Individual Scheme, the coverage of the future WEEE costs has to be guaranteed to NEPA either by a recycling insurance or by a blocked bank account (see section ‎6). 
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Figure 5: 
Alternatives for the Registration of Romanian WEEE Producers
For Collective Organisations it is not considered necessary to provide a financial guarantee because:
1. For the future waste it is assumed that the Collective Organisations themselves built up a financial reserve for the management of future WEEE costs
 and,

2. EEE producers bear the costs for WEEE management usually according to their market share. If a company leaves the market, the costs of historical waste are to be born anyway by the remaining companies. 

4.6 Cost Efficiency of WEEE Management
As stated in the context of general objectives and requirements, the financial mechanism should encourage cost efficiency in the management of WEEE. Cost efficiency usually can be achieved by competition and applies differently for the two outlined alternative strategies (section ‎4.3):

1. National Collection System: 

The services of collection, transport, treatment, recycling and alike are executed by private service companies acting on behalf of the COs under private contracts agreed in a competitive environment since there are several service companies for each service competing in the market place. 

2. Clearing House System:

In addition to the service companies competing among each other, in case of a Clearing House System, the COs compete among each others for attracting potential members by low prices (i.e. low visible fees). In this case, the COs are likely to be more price sensitive in the contracting of the service companies and would intent to reduce their own administrative costs to the extent possible. 

In consequence, it could be assumed that the costs in case of a clearing house system might be lower than in the case of a National Collection System. However, such savings cannot be quantified and, in any case, the CO members are represented in the decision making bodies of the COs and therefore they themselves have an interest to minimise their costs. In Romania, additionally, there is the possibility to establish COs other than the existing and to register as individual schemes. Both generate a certain pressure on the existing COs to keep their fees in a range acceptable to the EEE producers. It therefore can reasonable be assumed that incentives for a cost efficient management of WEEE are already set in the Romanian WEEE management system.
5. Collection Targets and Compensation Mechanism
In the above description of the economic and financial issues of the WEEE sector, the description was limited to general issues and linked to the institutional structure of the sector. When it comes to more operational issues, the Collective Organisations and the individual producers also have to take into account the quantities of WEEE (target quantities) they will handle and the budget they need to have available therefore. After the following justification of targets and the discussion of practical difficulties in the target setting, the potential compensation mechanism is discussed. The latter is not foreseen in the current sector strategy of the Romanian government but might be considered relevant for the future. 

5.1 Justification of Targets

The setting of targets is necessary for the different stakeholders due to different reasons:

· European Union intents to achieve improvements in the protection of the environment in all over the European Union. Even though this might be feasible from the economic point of view – due to the avoidance of environmental costs – the protection of the environment leads to costs for WEEE management. In order to avoid competitive disadvantages among the EU member states, all countries are obliged to fulfil the same country targets.

· Ministry of Environment and Sustainable Development (MESD): The ministry is responsible for achieving the targets from the point of view of the entire country. Therewith it is self evident, that therefore the breakdown of the country target to the different Collective Organisations and individual schemes is the straightforward approach. 

· Individual Companies need to have quantitative targets in order to decide on whether to join an existing Collective Organisation or to try meeting the obligations (targets) individually – or to set up a new Collective Organisation. 

· Collective Organisations need quantitative targets as a basis for the planning of quantities and budgeting (including purchasing of transport and treatment services). Furthermore, in case that there were no fixed targets, individual companies would not have any incentive for joining the COs, because the obligation of individual companies in that case would actually not exist.

In the amendment of the GD 448/2006, it is therefore foreseen “to establish individual targets for the producers registered in the register of the producers and importers for the present year depending on the sales of the previous year.”

5.2 Setting of National Collection Targets
In fully implemented WEEE systems, the definition of individual targets are also the basis for the determination and usage of the financial guarantee, fining in case that targets are not met or non-performance as well as for the mutual compensation among the different actors (in case a mechanism for mutual compensation is applied). In contraposition to that, in the implementation phase of the system, however, such instruments should not be applied until the required infrastructure etc. is set up. Also a study performed on behalf of the European Commission states that “the majority of scheme legislators and managers suggested that countries should get any system up and running before committing themselves to performance and target setting. The prevailing view was that there are simply too many unknown variables to accurately predict volumes and costs, and that only through experience will the judgement be made about what is effective.”

There is no experience in WEEE collection and quantities that could be obtained in Romania and this experience would be required because of the unpredictable factors such as, willingness of the population to provide WEEE, the existence of municipal collection points, the informal sector, etc. have an important impact on the WEEE quantities that can be received.
With this background, it is understandable that Collective Organisations and individual companies do not want to accept “hard” obligations (including usage of the financial guarantee and the application of fines etc.) since important factors that influence the quantities are out of their sphere of influence. 
In the current stage, nonetheless, the methodology of updating and adjustment of targets could be defined already in the updated GD448 and/or a ministerial order. From the Consultants point of view it would be recommendable to foresee a regular consultation of the registered Collective Organisations. The ultimate decision, however, shall remain with the MESD / NEPA. 

Experiences from other European Countries show a total minimum quantity of all member of the WEEE Forum are 0.17 kg/capita/year whereas the fully implemented schemes reach a minimum of 4.99 kg/capita/year, i.e. the quantities increase significantly during the implementation phase of the system.
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Figure 6: 
Total WEEE Quantities in other EU Countries (Data from 2005)
The WEEE Directive stipulates that “Member states shall ensure that by 31 December 2006 at the latest a rate of separate collection of at least four kilograms per inhabitant per year of WEEE from private households is achieved. The European Parliament and the Council, acting on a proposal from the Commission and taking into account of technical and economic experience in the Member States, shall establish a new mandatory target by 31 December 2008. This may take the form of a percentage of the quantities of electrical and electronic equipment sold to private households in the preceding years.

There are no statistics so far with respect to the quantities expected in 2007. However, the Consultant assumes that these will be significantly lower than 0.5 kg/inhabitant, hence, the four kilogram per inhabitant target established from 2007 onwards has not been achieved in Romania. In view of Figure 7 above and considering the actual implementation of the WEEE system, it becomes obvious that the implementation of the WEEE sector is in an early stage.
With respect to the established target, it is important to bear in mind that the EEE quantities sold per inhabitant in the past are lower than in other countries. In consequence, collection rates higher than in other EU countries would be needed to reach the same overall target, which only could be reached with a very high participation of the population and including the quantities currently handled by the informal sector.
Considering these factors and as well as the fact that the required infrastructure, treatment and recycling facilities etc. have to be built up yet, it can reasonably be stated that the target established by the EU Directive (4kg/inhabitant/year) is not considered realistic for the foreseeable future. As also stipulated in the EU Directive the targets should be reviewed, for Romania as well as other counties in the region, from the Consultant’s point of view, the definition of a realistic overall target would have to consider 

· the quantity of the sold EEE in the past 
· the WEEE collected via the informal sector 

· a realistic schedule for the implementation of a countrywide collection system.
5.3 Setting of Individual Collection Targets

The collection targets on the national level should be broken down to the individual CO and individual schemes in order to assign the obligation in a way that the overall country target will be met. Since the implementation of a sound WEEE system requires certain cooperation among the different public and private actors, the Consultant considers a general common understanding of the target setting important. Therefore, exact manner of determining individual targets should be agreed among MESD, NEPA and the COs and only of no agreement could be achieved be imposed by the environmental authorities.

In line with the above outlined setting of the country wide target by means of a percentage of the EEE sold, in Hungary also the individual collection and recovery targets are defined on this basis
. However, such collection ratios, from the Consultant’s point of view should reflect realistically achievable quantities. Possibly the collection targets could be agreed along the line of argumentation as follows: 

1. The pilot project in Brasov will be evaluated in a pilot project report
 and thereof the first time experience data regarding to achievable collected quantities will result (in  kg/inhabitant.period). Even though the period of the pilot project is relatively short and therefore the statistical reliability of the quantities received is limited, these quantities will give a first indication for realistic collection targets. 

2. The municipality of Brasov and the COs will continue the collection system implemented in the context of the pilot project and, hence, in later stages the reported quantities from Brasov should be tracked in future. Brasov forms in that sense also the basis for the roll-out of the system to other cities and the entire country. 
3. A reasonable time (e.g. 6 months) after the start of the operation of the database developed and implemented by the Consultant the data reported therein provides a clear picture of the quantities collected per collection point, municipality, and county.
4. According to this roll-out of the collection system, i.e. the covered population the total quantities could be considered as a basis for the calculation of the targets. The strategy for the country wide implementation of the system should be agreed among all actors, i.e. which cities / counties, which type of collection (municipal collection points / retailers etc.). 
5. Having determined reasonably reliable overall targets for a certain month (and/or year), these overall targets should be broken down to the individual producers. Therefore the composition of the WEEE as well as the market shares covered by the different schemes should be used as a basis. If no data regarding the WEEE composition in Romania are available it could be started with the composition experienced in other countries in Europe.
 In future, the composition of the Romanian WEEE will also be available from the database.
6. In order to facilitate the roll-out of the system it might be adequate that the environmental authorities support the COs for instance by encouraging the municipalities in their collaboration with the COs and performing country wide and supporting local education campaigns. This should not lead to subsidising the Collective Organisations or private companies, because this, first, would alter the responsibilities stipulated in the legislation as well as the EU Directive and, second, would most likely not be feasible in the view of the European competition regulations.
7. The collection target calculated in this manner could then be divided by the quantities put on the market (separately for each WEEE category) and therewith a realistic percentage for the expected return rate would be calculated. 

Based on these steps, individual collection targets could be calculated for each of the CO as well as for the individual schemes. 

Due to the fact that the GD 448 is under revision at present but realistic percentages cannot be calculated yet based on Romanian experience, there are two possibilities: 

A. The individual collection obligations are set based on the values applied in other countries, i.e. Hungary (see Annex ‎8.3)

B.  The mechanism is foreseen in the GD 448 by including a reference to another, more flexible, legal instrument (e.g. Ministerial Order) and the exact values to be achieved per category will be determined by the latter instrument. 

From the Consultant’s point of view possibility B is more recommendable due to two major advantages: 

· The percentages (i.e. quantities) should be realistic and therefore based on quantities should be defined based on Romanian experience but the promulgation of the updated GD 448 should not be postponed because of some few missing values.

· The percentages will have to be updated in any case in the future and therefore a Ministerial Order seems more flexible and practical.

5.4 Mutual Compensation for “Over-“ or “Under-“fulfilment of Targets

In Romania the environmental authorities decided not to encourage the implementation of a mutual compensation system. However, in case that the Collective Organisations would prefer such a system, MESD and NEPA would be open to discuss such a system in case that it is operated by the private sector. Hence, in the following the functioning of a mutual compensation mechanism is briefly outlined.
Assuming that targets are allocated to the individual producers and to each of the COs (e.g. according to their market share), it should be taken into account that each of them elaborates its budget for a certain period and concludes contracts for certain quantities for collection, treatment etc. 

In practice, the COs and individual companies will not exactly get the amount they are supposed to collect but either more or less than that. Depending on the quantities actually received there will be a surplus or shortage of the budget. In the case of a shortage 

· COs would have to collect additional financial reserves from their members (which ends in a major administrative and contractual effort) 
· Individual companies would have to increase their budget for WEEE management 

In both cases it can be necessary to increase the visible fees, which require important efforts and can cause significant costs because labels would have to be exchanged etc. 

Hence, there is an incentive to collect as little as possible and in any case not more than the quantity covered by the available budget, in other words, obtaining more than the budgeted quantity constitutes a risk to the COs and the individual companies.
In order to overcome this problem in the Romanian sector structure, where no monopoly guarantees the coverage of the costs, the mutual compensation for “over-“ and “under-“fulfilment of the obligations could be implemented. 
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Figure 7: 
Scheme for Mutual Compensation (Clearing) - I
1. NEPA defines a quantitative target for e.g. category 1 and this target is broken down according to the market share to the individual producers and the COs. 
2. The individual producers and COs collect a certain quantity (likely to be different to target quantity) 

3. The COs and individual producers compensate each others for the costs incurred for additional quantities, i.e. in the figure above “B” would compensate “A” and other producers for the costs they incurred for the handling of the WEEE quantities that corresponded to “B”.
In practice, this compensation would be organised in an institutionalised manner (so called clearing house). According to the MESD for the private actors the implementation of such a system would be possible from their point of view also under the present legislation. However, even though the present regulatory framework would not prevent the COs and individual schemes, additional regulations would be required since a clearing house system only makes sense if the participation therein is mandatory for all COs and individual schemes. If not, the COs or individual schemes that would have to compensate others would refuse the participation in the compensation mechanism. Hence, in coordination with the private actors, the implementation of such a system would require a strategic decision by the MESD. 
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Figure 8: 
Scheme for Mutual Compensation (Clearing) - II
In addition to the risk mitigation for the CO and individual producers, such a mechanism also can establish incentives for high collection quantities. This will be the case if the amount a CO or individual producer receives per ton is higher than the corresponding variable costs. 
6. Specific Financial Instruments applied
In the WEEE sector two specific financial instruments are worth to be explained:

1. The Visible Fee that is a fee charged in addition to the EEE product price for covering the costs of historical and orphan waste.

2. The Financial Guarantee that is required in case of the registration of EEE producers. 

6.1 Visible Fee

The costs for historical and orphan waste shall be born between the EEE producers according to their market shares, i.e. proportional to their sales at present. 
 The EU Directive (Article 8 (3)) as well as the Romanian legislation provide for the implementation of a visible fee until 2011 (2013 for product category 1) for covering these cost. Visible fee means that the retailers charge a fee to the consumers and show it as a distinct component of the price.

In Romania all three existing Collective Organisations implement the visible fee. Hence, the decisions with this respect are already taken. However, since the visible fee is the key source of funding the WEEE sector (and the basic revenue for the Collective Organisations) in the following sections the basic issues are outlined.

In other EU countries visible fees are applied as follows (2005):


· Germany: No visible fee

· Netherlands: different arrangements for different categories of WEEE.

· Austria: Four competitive schemes, with fees levied by producers and collected by retailers.

· Finland, Greece, Norway, Sweden, and Portugal: Optional

· France: Supposed to be mandatory but no details available 

· Belgium. Mandatory visible fee set and received by monopoly compliance scheme, Recupel.

· Ireland: mandatory scheme for all products except information technology (IT) equipment, with charges set by government after consultation with the industry.

· Italy and Spain: Still debating whether to introduce fees

· United Kingdom: Fees still under discussion; the responsible government department has stated that any visible fees will be voluntary, but parts of the industry are actively lobbying to use the delay to introduce mandatory fees.

Whether or the cost per sold product shall be made visible is discussed to the purchase has been discussed controversially even though both are valid and proven possibilities.

The adversaries state the first of all the following disadvantages: 

1. The information of the consumers could have an adverse impact since the fee is vulnerable to anti-environmental campaigns. 

2. With respect to a reasonable administrative practicality, a differentiation other than between very broad product groups is impractical. Hence, a discrimination between products according to their environmental performance is not possible and, in consequence, no incentive for improvements (Eco Design) is set. 

3. It is difficult, if not impossible, to adjust the visible fee to the actually needed budget, which depends on collected quantities, recycling costs etc. Hence, the Collective Organisations either have too much or too little revenues.

Whereas the COs in Romania stated the following advantages of a visible fee per product group: The visible fee

1. can contribute to rising the public awareness,

2. is the same for al retail channels, and 

3. provides that the competition exists only on producing and selling products but not on the WEEE management costs. 

In fact, the reality shows that a visible fee had been successfully implemented in many countries and therefore, the visible fee is a valid option and up to now no adverse impact in terms of anti-environmental campaigns had been observed. The EEE producers requirement to compete on the production and sales of the product and not on the WEEE management costs (at least during the implementation period determined in the EU Directive is not unreasonable during the implementation period. 

The costs of managing historical and orphan waste according the EU directive shall be born according to the current market shares and therewith it is conceptually not possible to set incentives for environmental performance of present goods in any case (if the fee is visible or not). Furthermore, the allocation of costs according to the environmental performance of present goods is administratively not possible because, an objective valuation mechanism for the environmental performance of EEEs would be required and each and every product would have to be evaluated. – In addition to that, after the implementation period the fee will be invisible but the problem persists that investments in Eco design are born by individual companies, whereas all companies benefit from lower WEEE costs as long as this is not considered in the contribution to the COs per sold product. 

The third argument against such a fee, the inflexibility, however, is valid to a certain extent. For an adjustment of the visible fee all price labels attached to the products have to be changed in the shops of all retailers etc. Hence, a relatively important effort is required. However, it (i) can be assumed that the COs and private companies applying a visible fee have considered this problem in their decision in implementing a visible fee. And (ii) the Romanian experience shows that one CO already applied for the increase of the visible fee, i.e. apparently the members of the CO agree and the change of the price tags etc. will be done. Having said the above, such an adjustment nevertheless could probably have been avoided by setting the visible fee high enough to cope with the WEEE costs during the implementation period. Since the COs are non-profit organisations controlled by the public authorities and their members and since they have to built up a financial reserve in any case, the probability of a misuse of the reserves is considered to be acceptable for the implementation period. In contrast to that, too low fees bear the severe risk of system failure.

Summarising the above it can be stated that the visible fee is a valid and proven instrument.

6.2 Financial Guarantee
6.2.1 Alternative Mechanisms for the Financial Guarantee

The EU Directive as well as the Romanian legislation (GD 448/2005) require that EEE producers provide a financial guarantee for covering future WEEE costs, i.e. for the management of waste EEEs that were sold after January 1st 2007 (when the WEEE legislation came into force). As already outlined in the sections ‎4.5, this requirement for providing a financial guarantee can be met by the following three alternatives
: 
1. Joining a Collective Organisation: Collective Organisations are supposed to build up a financial reserve for covering future WEEE costs and will remain in the market even though their members would change or some companies would leave the market. The Collective Organisations therefore themselves provide for future WEEE costs and are not considered in the following sections. 
2. Providing a Blocked Bank Account: The EEE producer transfers the amount he has to guarantee (calculation see ‎6.2) to a Blocked Bank Account. Transfers from the bank account back to the producer are only performed with NEPA’s approval. On NEPA’s request, the bank pays this amount (or a proportion thereof) to NEPA without examining whether or not NEPA’s request is justified. In case of unjustified request, the producer has to sue out the amount via a legal process. 
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Figure 9: 
Financial Guarantee: Blocked Bank Account

From the point of view of the EEE producer this instrument is not very attractive because the financing costs (opportunity costs) of the “dead” capital in the bank account.
3. Providing a Recycling Insurance: In order to avoid the “dead” capital in the blocked bank account, alternatively a Recycling Insurance can be provided (subject to insurance companies offer such insurance policies to EEE producers, which apparently is not yet the case in Romania).
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Figure 10: 
Financial Guarantee: Recycling Insurance

In this alternative the insured EEE producer pays a premium to the insurance company and the insurance covers the amounts requested by NEPA in case the EEE producer does (in NEPA’s opinion) not meet its obligations.
 

The Romanian legislation (GD 448
) defines “… in case that the producer does not fulfil his obligation of WEEE management, NEPA is organises a bidding process to perform the WEEE management …“. Hence, according to a literal interpretation of the GD, the usage of the financial guarantee is not limited to the management of “new” WEEE but can also be drawn on with respect to the obligations an EEE producer has regarding historical and orphan waste.
Depending on the number of companies that register without joining a collective organisation, the workload of the organisation in charge of the management of the financial guarantees (NEPA) can increase significantly. Hence, sufficient human resources should be made available. 
6.2.2 Amount of the Financial Guarantee

For the blocked bank account
, required if the EEE producer does not join a CO, the amount to be guaranteed has to be defined. There general concept is to guarantee the future WEEE costs of the EEE that the producer has put on the market and not collected yet i.e. the amount of appliances in the market. This means that from a certain time after the implementation of the guarantee, there can be a balance in the amount of appliances sold and the amount of appliances taken back. 

In consequence, the amount to be guaranteed would be calculated based on the quantity sold by the EEE producer (in the previous year) multiplied by the expected return rate and the average costs for WEEE management (lines 1 to 5 in the following table). The guarantees will be released based on the quantities reported multiplied with the average WEEE costs (lines 6 and 7).
[image: image16.emf]Example 2007 2008 2009 2010 2011 2012

1 Sold Quantity (registered quantity) Register  [t] 100 110 112 115 113 115

2 Expected return rate  ? [%] 25% 27% 30% 40% 55% 75%

3 Expected Quantity 1x2  [t] 25 30 34 46 62 86

4 Average WEEE costs  ? [€/t] 100 102 104 106 105 103

5 Guarantee increase 3x4 [€] 2,500 3,029 3,494 4,876 6,526 8,884

6

Reported Quantity Register [t] 10 25 40 46 60 70

7 Guarantee decrease 4x6 [€] 1,000 2,550 4,160 4,876 6,300 7,210

8

Balance  5-7 [€] 1,500 479 -666 0 226 1,674

Guarantee 8 [€] 1,500 1,979 1,314 1,314 1,540 3,213


Table 4: 
Example for the Calculation of the Guarantee Amount

Hence, annually there is an increase (or decrease) of the guarantee amount (the numbers calculated above are shown graphically in the figure below).
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Figure 11: 
Example for the Development of Guarantee Amount 

For the practical application of the guarantees, it is necessary to apply an expected return rate
 and WEEE costs, which comprises certain difficulties in the present status of the implementation of the WEEE. However, a possible setting of a reasonable amount can be based on the following rationale: 

1. As outlined above, reasonable expected return rates (line 2 of the above table) cannot be estimated reasonably at present. A temporary solution for this would be applying return rates based on experience in other European countries such as e.g. Hungary.

2. The estimation of future WEEE costs (line 4 of the above table) faces certain difficulties since there are unpredictable variables as for example: 

· The quantities will increase significantly in the future and therefore there will be an economy of scale and decreasing specific WEEE costs.

· The economic development will lead to higher labour costs, which constitute an important cost driver; therefore the specific WEEE costs will increase.

In consequence, the only available reasonable basis for the estimation of the level of costs for WEEE treatment are the current costs, which means at present the costs estimated in the Cost Study

3. There are different reasons for the environmental authorities to encourage individual companies to join COs, among others, the administrative efforts in the authorities increases significantly the more compliance schemes have to be administered (approval, administration of guarantees etc.). Furthermore, the amount of the guarantee should be high enough to cover the entire costs for the WEEE treatment. This also includes the administrative efforts etc. that become necessary in case of non-performance of the individual scheme. In consequence, the financial guarantee should be rather higher than lower as the direct WEEE management costs. 
It has to be pointed out that the above described uncertainties are of minor importance in comparison to the consequence of a further delay of the implementation of the financial guarantee. The implementation of the financial guarantee is an urgent issue for the set-up of the WEEE system in Romania
 due to several reasons, e.g.:
· Without the obligation to provide a financial guarantee it seems to be an interesting alternative to establish an individual scheme for national and international EEE producers since there are no direct financial consequences in case of non-compliance. 

· There is no cost coverage for the quantities put on the market by companies outside of the COs in case that these companies do not comply with their obligations. In consequence, these WEEE costs have to be born additionally by the “honest” companies, and this constitutes a distortion of the competition in the EEE market.

Hence, as long as the amount is high enough for covering costs in case of non-performance an incentive for either joining a CO or comply with the obligations is sufficiently set. An orientation for the initial amounts to be guaranteed also could be derived from experiences in other countries.
  
6.3 Fines for Non-Compliance with the Obligations under the WEEE Legislation
Even though fines are actually not considered as a part of the Financial Mechanism, they imply financial consequences for the EEE producers in case of non-compliance with the obligations defined in the legislation. 

To be efficient the fines shall be significantly higher than the costs saved by non-compliance (opportunity costs). These savings differ from EEE category to EEE category and also within the same category. An indication therefore gives the “Study on WEEE Costs” performed by the Consultant in parallel to the present report. 

For the implementation phase of the project it should be considered that targets for collection of WEEE cannot be set quantitatively because of too many unpredictable variables for the projection of total WEEE quantities. In consequence, the breakdown of these total quantities to the individual producer (which could be done according to the market shares) will also lead to unreliable individual targets. Thus, fines for non-compliance also cannot be based on quantities. 
7. Conclusions and Recommendations
· The EU Directive only defines the general requirements to comply with; the modalities and the organisation of the take back schemes are left to the choice of the member states. Romania transposed the EU Directive into the Romanian legislation. Currently an inter-ministerial working group is working on the update / amendment of the existing legislation, particularly on the GD 448/2005. 

· The three already existing Organisations ECO TIC, ROREC and RECOLAMP are either already approved as Collective Organisation. Together they cover all WEEE categories. 
· In addition to the existing COs, companies intent to register individually. Therefore they are supposed to provide a financial guarantee by means of a blocked bank account or a recycling insurance. The procedures therefore are currently under discussion and will be included into the amended GD 448. The practical implementation of the blocked bank account is urgently required in order to avoid opportunistic behaviour of individual producers and to set a financial incentive to join the collective organisations. 
· For the practical implementation of the WEEE system it could result problematic that the setting of individual targets to the COs and individual EEE producers is not defined yet (but foreseen in the amended GD 448) and no compensation mechanism in case of “over-“ or “under-“fulfilment of such targets is put in place. The potential registration of additional Collective Organisations and individual producers might require additional regulations on order to avoid opportunistic behaviour. 
· Even though the environmental authorities are responsible for the setting of the regulations and their enforcement, it is important that the public authorities and the private actors, particularly the collective organisations, maintain and improve their constructive cooperation
. This is important among others in the context of the roll-out of the pilot project in Brasov and therewith the determination of overall collection targets as well as regarding establishing a scheme for individual targets and the implementation of the financial guarantees. 
8. Annex
8.1 Annex 1: Expectations of the Collective Organisations

In the implementation of a sound WEEE system the different private and public actors have different expectations with regards to their own role and obligations as well as to the other actors in the sector. In the context of this project, the Consultant held rather at the beginning of the project interview with the Collective Organisations with regards to their expectations towards the public authorities such as the MESD, NEPA and NEG. The results of these interviews are summarised in the following
:

1. Avoidance of free riders

In case that not all the companies active in the market place fulfil their obligations, the companies that participate in Collective Organisations or manage their WEEE individually have competitive disadvantages, because they bear costs and efforts for collection and recovery of WEEE, whereas others don’t (free riders). Hence, to avoid that companies justify not complying with their obligations with the non-compliance of other companies and resulting competitive disadvantages they face in case of taking their responsibility it is crucial to guarantee the same conditions for all companies (“level play ground”). 

The authorities therefore shall to the maximum extent possible the existence of free riders via controls executed by the NEG etc. The COs stated unisonous their willingness to provide information regarding free riders they identify and expect that the authorities are open to that. 

2. Implementation of municipal collection points

Under the WEEE Directive and the Romanian legislation also the municipalities have their obligations: Making available the space for and the operation of municipal collection points. However, according to the experience stated by the COs, many of the municipalities are reluctant to that, which prejudges the viability of the system and represents a weak point in it’s implementation.

The COs expect from the national authorities in charge their support by encouraging the municipalities to implement and operate the municipal collection points. 

3. Target setting issues

The existence of targets and their obligation is important for the operation of the system and all COs and individual companies should know what they are supposed to collect. In the current status of the system implementation (mid-May) the definition of targets are still an open item. However, the COs expect being consulted regarding the definition of quantitative targets (e.g. once per year in the context of the up-dating of targets). 

4. Confidentiality of data

In COs companies of the same sector, i.e. in many cases direct competitors, co-operate for the purpose of WEEE management. The costs for the WEEE management are usually divided according to the market shares, i.e. the quantities sold by each of the companies, which is confidential information and companies don’t share with their competitors
. 

For the sharing of the costs incurred in the COs, however, all the sales figures must be known for calculating the amount to be born by each of the producers. 

Since the producers themselves nominate the members of the board of directors and these by definition must have access to all the data available in the organisation, RECOLAMP doesn’t calculate the proportion itself but a third party on their behalf. Each company is informed which amount it has to pay. Other COs limit the number of people informed about the sales figures internally. In any case the authorities are requested not to submit sales information to the COs in case that these were submitted to them for the registration of the COs or the individual schemes. 
8.2 Annex 2: Composition of WEEE according to the WEEE Forum
According to the data published by the WEEE forum, the WEEE in other European countries show an average composition as follows: 

[image: image18.emf]1a Large household appliances 28,5% 31,3%

1b Cooling & freezing appliances 15,7% 19,1%

2 Small household appliances 8,9% 8,9% 8,7% 8,7%

3a IT&T equipment ent. (excl CRT's) 14,8% 10,4%

3b IT&T srreenc & CRT's 8,9% 7,0%

4a Consumer equipment 5,9% 5,2%

4b TV sets - CRT's 12,8% 12,2%

5 Lighting equipment 3,0% 3,0% 3,5% 3,5%

6 Electrical and electronic tools 1,0% 1,0% 1,7% 1,7%

7 Toys 0,2% 0,2% 0,3% 0,3%

8 Medical devices 0,2% 0,2% 0,3% 0,3%

9 M&C instruments 0,0% 0,0% 0,0% 0,0%

10 Automatic dispensers 0,2% 0,2% 0,2% 0,2%

Total 100% 100% 100% 100%

All systems
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17,4%

Composition of WEEE in 
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44,3%

23,6%
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Table 5: 
Composition of WEEE in Europe according to WEEE Forum
There is a slight difference between the composition of fully implemented systems and the composition of all systems. From the table e.g. it can be derived that the in WEEE systems in their implementation phase there is a higher proportion of category 1 and a lower portion of category 3.  
8.3  Annex 3: Targets determined in Hungary
According to the Hungarian legislation
 the obligations of the producers are determined based on a percentage of the products put on the market in the previous year as follows: 
	Electric and electronic equipment category 
	2005
	2006
	2007
	2008 

	1. Large household machines 
	9% 
	18%
	28%
	36%

	2. Small household machines 
	5%
	10%
	15%
	19%

	3. Information (IT) and telecommunication equipment 
	9%
	17%
	26%
	35%

	4. Entertainment electronic articles 
	9%
	17%
	25%
	33%

	5. Lighting equipment  
	1%
	2%
	4%
	5%

	5.a.)Lamps operating on principle of gas discharging  
	0%
	0%
	1%
	1%

	6. Electric and electronic hobby machines, tools 
	1%
	2%
	4%
	5%

	7. Toys, leisure and sport articles 
	0%
	0%
	1%
	1% 


Table 6: Collection Obligations in Hungary

For the utilisation and re-processing ratio the following percentages of the collected quantities are to be achieved:
	Electric and electronic equipment category
	2005
	2006
	2007
	2008

	U = utilisation ratio [%]
R = rreprocessing ratio [%]
	U
	R 
	U
	R 
	U
	R 
	U
	R 

	1. Large household machines 
	20
	19
	40
	38
	60
	56
	80
	75

	2. Small household machines 
	18
	13
	35
	25
	53
	38
	70
	50

	3. Information (IT) and telecommunication equipment 
	19
	16
	38
	33
	56
	49
	75
	65

	4. Entertainment electronic articles 
	19
	16
	38
	33
	56
	49
	75
	65

	5. Lighting equipment 
	18
	13
	35
	25
	53
	38
	70
	50

	5.a.)Lamps operating on principle of gas discharging  
	20
	20
	40
	40
	60
	60
	80
	80

	6. Electric and electronic hobby machines, tools 
	18
	13
	35
	25
	53
	38
	70
	50

	7. Toys, leisure and sport articles 
	18
	13
	35
	25
	53
	38
	70
	50

	8. Medical equipment 
	- 
	-
	-
	-
	-
	-
	-
	-

	9. Checking, controlling and monitoring articles 
	18 
	13
	35
	25
	53
	38
	70
	50

	10. Dosing automatic machines 
	20
	19
	40
	38
	60
	56
	80
	75


Table 7: 
Utilisation and Re-Processing Obligations in Hungary

8.4 Annex 4: Amounts to be Guaranteed in Slovakia and Hungary

[image: image19.emf]Category of electrical and electronic equipment 

SKK/t €/t HUF/ton €/t RON/ton €/t

1.a Large household appliances w/o cooling equipment 5000 150 26.000 103 360 107

1.b Large household appliances - cooling equipment 17000 510 100.000 398 1.400 418

2. Small household appliances                                                                       12000 360 70.000 279 980 292

3. IT and  telecommunication equipment                         17000 510 100.000 398 1.400 418

4. Consumer equipment                                                                             16000 480 95.000 378 1.330 397

5. Lighting equipment                                                                                       32000 959 190.000 756 2.660 794

6. Electrical and electronic tools 15000 450 85.000 338 1.190 355

7. Toys, leisure and sports equipment                      17000 510 100.000 398 1.400 418

33,363SKK/€ 251,250HUF/€ 3,352RON/€

Romania***

* Order 208 of the Ministry of the Environment of the Slovak Republic of 29 April 2005 on handling of electrical and 

electronic equipment and waste electrical and electronic equipment (WEEE) 

** 264./2004 (IX.23.) governmental decree on taking back wastes of electric and electronic equipment 

Slovakia* Hungary**

*** Draft version of the amended GD 448


Table 8: 
Amounts to be Guaranteed in Slovakia and Hungary
8.5 Annex 5: Guaranteed amounts – Germany
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Group

Type expecte return 

rate [%]

expected average technical 

lifetime [month]

average expected 

WEEE costs [€/t]

1 10 Automatic dispensers

Automatic dispensers for usage in private 

households

15 96

1

Large household 

appliances

Other large household appliances for 

usage in private households

50 120

2 1

Large household 

appliances

Freezers, refrigerators, air conditioner, oil 

radiators for usage in private households

75 120 220

3 3 ITC equipment "Personal" data processing 27 84

"Personal" communications equipment 27 84

"Personal" printing and transmission of 

printed data

27 84

Cameras (Photo) 27 84

Mobile phones 27 84

Monitors / displays 33 96

4 Consumer electronics TVs 50 120

Other consumer electronics 50 60

4 5 Lighting equipment

gas discharge lamps for usage in private 

households

10 72 1300

5 2

Small household 

appliances

40 60

6

Electrical and electronic 

tools

12 60

7

Toys, leisure and sports 

equipment

Toys for usage in private households 7 120

Leisure and sports equipment for usage in 

private households

7 120

8 Medical devices

Medical devices for usage in private 

households

5 60

9

Monitoring and control 

instruments

Monitoring and control instruments for the 

usage in private households

35 96

The amount of the guarantee bases on 

* the quantity a producer puts into the market until the next updating of the registration (registration quantity) and for which the guarantee has to be provided

* the WEEE costs that occur at the end of the average lifetime of the products

* the expected return rate (i.e. the proportion of the products put into the market that will be collected at the municipal collection points)

The guarantee must be maintained over the average lifetime for the registration quantity and the up-dated actual quantity, respectively.

The amount of the guarantee is calculated according to the formula: 

Registered quantity [t] X expected return rate [%] X average expected WEEE costs [€/t] = quantum of the guarantee [€]
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Figure � SEQ Figure \* ARABIC �3�: Structure of the WEEE Sector






































� 	EuropeAid/121479/D/SV/RO, RO 2004/016-772.03.03/04.03


� 	The present report shows the results of the activities performed in the context of the design of the Financial Mechanism, whereas the Study on Costs is submitted in a separate document.


� 	However, the role of the Consultant, by the nature of the project, is limited to advising, providing expertise, and discussing as well as moderating, and the Consultant is not entitled to take decisions on behalf of the stakeholders.


� 	See http://www.ecotic.ro


� 	See also http://www.asociatiait.ro


� 	see also http://www.elcfed.org


� 	Several key countries have ‘dropped’ the IPR concept out of their final or draft transposition, rendering the Eco-impact of the Directive less effective.


� 	Government Decision 448/2005, Article 3 n)


� 	Government Decision 448/2005, Article 8 (6))


� 	European Commission Joint Research Centre, Institute for Prospective Technological Studies: Implementation of the Waste Electric and Electronic Equipment Directive in the EU, 2006, p. iv 


� 	In the case of individual schemes this criteria is covered by the bank guarantee (as soon as actually in applied). For COs, however, this criterion up to now is not applied. Hence, if there were several COs and one would disappear because of a lack of revenues, other COs would have to bear costs for WEEE for which they did not receive the corresponding revenues. 


� 	www.electrinicsweekly.com/Articles/2006/06/16/38982/RoHS+Distance+selling++selling+loop-hole+explained.htm


� 	This is not required explicitly by the Romanian legislation.  


� 	Exaggerating, it could be formulated that only with targets the existence of Collective Organisations is justified from the point of view of the EEE producers. 


� 	European Commission Joint Research Centre, Institute for Prospective Technological Studies: Implementation of the Waste Electric and Electronic Equipment Directive in the EU, 2006, p. v


� 	EU Directive 2002/96/EC, Article 5 (5.)


� 	The Hungarian target setting scheme is included as an example into the Annex ‎8.3.


� 	This report is supposed to be submitted during first half of November 2007.


� 	The composition published by the WEEE forum is included in in Annex (see Annex � REF _Ref181075505 \r \h ��‎8.2�). 


� 	Therefore e.g. an annual consultation with the COs might be suitable. 


� 	Ministerial Order No. 1223/715/2005


� 	If a visible fee is charged on new products essentially the consumer pays and the producer must facilitate the administrative system. If WEEE management is financed from a producer contribution, the costs become a part of the producers’ economy.


� 	Roland Clift and Chris France, Journal of Industrial Ecology: 2006, Volume 10, Number 4: Extended Producer Responsibility in the EU - A Visible March of Folly 


� 	In Germany, Netherlands, Norway, and Sweden the actual costs are invoiced to the producers.


� 	In the Romanian legislation so far only the alternative to join a Collective Organisation is included. For the individual registration the amounts to be guaranteed and the procedures for the providing and releasing the financial guarantees are yet to be established. 


� 	To which extent the EEE producer would have to repay to the insurance company is subject to the insurance contract (policy) between the EEE producer and the insurance company. In case such a repayment would be required this instrument would be similar to a Bank Guarantee, which is not specifically mentioned in the Romanian legislation. 


� 	Amendment currently under discussion.


� 	The calculation of the amount to be covered by an insurance policy (or a bank guarantee) instead of the blocked bank account, the outlined calculation scheme would apply accordingly.  


� 	This constitutes in fact the target setting for each individual company and implies also that the Collective Organisations have individual targets (see also section ‎5.3)


� 	The Hungarian collection and recovery rates are included in the Annex (section � REF _Ref181074687 \r \h ��‎8.3�). 


� 	Study on Costs, elaborated by the Consultant and submitted in the draft version in July 2007 (currently under revision). 


� 	The same is due for the implementation and utilisation of the data base since the reporting of the collected WEEE quantities, and in consequence the utilisation of the financial guarantee is directly linked to that. 


� 	Examples from Slovakia, Hungary, and Germany are stated in the sections ‎8.4‎ and 8.5


� 	In a early stage of the project the Consultant performed interview with the now registered three collective organisations, in which these expressed their expectations towards the environmental authorities. The outcome of these interviews are summarised in the Annex (see section � REF _Ref181154497 \r \h ��‎8.1�)


� 	This section is elaborated based on interviews performed with the Collective Organisations (ROREC on February 02, 2007; ECOTIC on February 03, 2007, RECOLAMP on February 06, 2007).


� 	In case of few competitors, the companies are also not allowed to share this type of information.


� 	264./2004 (IX.23.) governmental decree on taking back wastes of electric and electronic equipment
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